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introduction
The general impression created by classical Islamic legal doctrine is that trials before a 
judge (qāḍī, henceforward qadi) are adversarial and that the qadi’s role is passive: he does 
not investigate the facts of the case; he only supervises the observance of the rules of pro-
cedure and evaluates the evidence produced by the parties. Practically speaking, the qadi is 
not equipped to investigate the case himself nor does he have the staff to do so. He depends 
entirely on such facts as the parties are willing and able to establish. 1 Also, most jurists view 
the qadi as strictly bound in his choice of methods of evaluation. But a minority opinion, 
mainly represented by the Ḥanbalīs Ibn Taymiyya (d. 728/1328) and Ibn Qayyim al-Jawziy ya 
(d. 751/1350-1), views the qadi’s role as more inquiring. These scholars require that the qadi 
play an active role in gathering evidence pertaining to the court case and encourage him to 
use not only oral testimony but also circumstantial evidence and any other material signs and 
indicators that may help him reach the factual truth. 2

The almost total absence of qadi court records for the pre-Ottoman period makes it dif-
ficult to locate judicial procedures in qadi courts on the spectrum between adversarial and 
inquisitorial. Such procedures naturally varied across time and space. Evidence from Otto-
man sources, however, shows that it was the duty of the qadi to investigate crimes, e.g., by 
conducting an investigation at the place of the crime, ordering the carrying out of an inspec-
tion (often termed kashf ), 3 such as an autopsy, and taking the statement of a medical expert. 
A qadi would often instruct his deputy to carry out specific tasks related to an investigation. 4 

1. Rudolph Peters, Crime and Punishment in Islamic Law: Theory and Practice from the Sixteenth to the 
TwentyFirst Century (Cambridge: Cambridge Univ. Press, 2005), 9–11.

2. Baber Johansen, “Signs as Evidence: The Doctrine of Ibn Taymiyya (1263–1328) and Ibn Qayyim al-
Jawziy ya (d. 1351) on Proof,” Islamic Law and Society 9 (2002): 168–93, esp. 187–93; Saeed Hasan Ibrahim and 
Nasir b. Ibrahim Mehemeed, “Basic Principles of Criminal Procedure under Islamic Sharīʿa,” in Criminal Justice in 
Islam: Judicial Procedure in the Sharīʿa, ed. Muhammad Abdel Haleem et al. (London: I. B. Tauris, 2003), 23–24; 
and Mohamed Selim El-Awa, “Confession and Other Methods of Evidence in Islamic Procedural Jurisprudence,” 
in ibid., 123–26. Cf. the institution of dār ʿadl in Libya, where a professional witness acting on the qadi’s behalf is 
required to testify about the conduct of a disputing couple—committed to his charge for a period of observation—
and to report his impressions and findings to the Shariʿa court so that the latter may decide upon an appropriate solu-
tion to the dispute. See Aharon Layish, “Dār ʿAdl: Symbiosis of Custom and Sharīʿa in a Tribal Society in Process 
of Sedentarization,” Jerusalem Studies in Arabic and Islam 19 (1995): 198–213.

3. Rashīd Riḍā uses the term kashf ṭibbī for postmortem; see Vardit Rispler-Chaim, “Postmortem Examinations 
in Egypt,” in Islamic Legal Interpretation: Muftis and Their Fatwas, ed. Muhammad Khalid Masud et al. (Cam-
bridge, Mass.: Harvard Univ. Press, 1996), 283. The term kashf is also used for a virginity test (Aharon Layish, 
Sharīʿa and Custom in Libyan Tribal Society: An Annotated Translation of Decisions from the Sharīʿa Courts of 
Ajdābiya and Kufra [Leiden: Brill, 2005], 213) or for the inspection of a dwelling in the context of a marital main-
tenance lawsuit (Aharon Layish, Women and Islamic Law in a NonMuslim State [Jerusalem: Israel Universities 
Press, 1975], 85, 117 n. 75).

4. Ronald C. Jennings, “Kadi, Court, and Legal Procedure in 17th Century Ottoman Kayseri,” Studia Islamica 
48 (1978): 146–50, 159; Peters, Crime and Punishment, 81, 188; Ron Shaham, The Expert Witness in Islamic 
Courts: Medicine and Crafts in the Service of Law (Chicago: Univ. of Chicago Press, 2010), chaps. 2, 3. See also 
David S. Powers, Law, Society, and Culture in the Maghrib, 1300–1500 (Cambridge: Cambridge Univ. Press, 2002), 
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It seems, then, that in practice the Ottoman qadi’s role was more inquisitive and active than 
the one conveyed by jurisprudential treatises.

It is in this context—the investigative aspect of the qadi’s role and the latitude of the types 
of evidence he is permitted to rely on—that I wish to discuss the origins of the term istikshāf 
and its development from early Islamic legal sources to present-day usage. 5 My interest in 
this term was aroused when I read that in his second judicial circular (from 1995) on the use 
of informants (mukhbirūn) for determining the level of marital maintenance (nafaqa zawjiy
 ya), Qadi Aḥmad Nāṭūr, President of the Israeli Sharīʿa Court of Appeal, stated that the qadi 
is not obliged to be assisted by informants, because determination of the level of mainte-
nance is within his exclusive competence. 6 If the qadi chooses to employ informants to make 
sure that his determination of the husband’s economic status is correct, he does so as part of 
the “investigative procedure” (ʿamaliyyat altaḥarrī) seeking to verify the economic status of 
the husband. This takes place when the plaintiff-wife claims that her husband-defendant is a 
man of means but she is unable to substantiate her claim and asks the qadi to investigate the 
issue. Qadi Nāṭūr defines the report of the informants in these circumstances as “a type of 
what is termed by Ḥanafī jurisprudence as ‘testimony of clarification’, which is the evidence 
by which the qadi seeks to gain knowledge on a particular issue” (wahādhā ḍarb mimmā 
yusammā fī lfiqh alḥanafī shahādat alistikshāf wahiya albayyina allatī yataḥarrā bihā 
alqāḍī maʿrifat amr min alumūr). The phrasing of Qadi Nāṭūr seems to be borrowed from 
the work of the well-known Egyptian lawyer Muḥammad Abū Zahra. 7

In his circular, Qadi Nāṭūr points to a connection between the informants’ report in main-
tenance cases and the term shahādat alistikshāf, a connection he attributes to Ḥanafī juris-
prudence. The aim of this article is to trace the origins of the term shahādat alistikshāf. 
From the recent point of departure provided by Qadi Nāṭūr’s circular, the study will follow 
the legal sources backwards, examining, inter alia, the validity of Qadi Nāṭūr’s claim that the 
term is found in Ḥanafī jurisprudence.

To support his assertion that the informants’ report on the appropriate level of maintenance 
is shahādat alistikshāf, Qadi Nāṭūr provides two modern references. The first is from the 
Egyptian Ordinance on the Organization of the Sharīʿa Courts (Law No. 78 of 1931), which 
states in Article 179 that shahādat alistikshāf is sufficient for court rulings on various kinds 
of maintenance, caretaker and suckling wages (ujrat alḥaḍāna walriḍāʿ), and rent. 8 Article 
174 of the same law stipulates that, unlike a standard witness, the one who provides shahādat 
alistikshāf is not required to swear an oath, because this type of testimony is merely a 
report provided by someone trusted by the court (lā yushtaraṭ fī shahādat alistikshāf taḥlīf 

35, 46, 50, 53, who found that a wide range of judicial and extrajudicial considerations informed the decisions of 
Maghribi qadis.

5. Literally, the term means to uncover, clarify, elucidate, discover, or observe closely.
6. For the Arabic text of the circular, see http://www.justice.gov.il/NR/rdonlyres/1A2E05D7-6731-4804-

B28A-D52B6350CD13/0/MRASEEM02.pdf.
7. Muḥammad Abū Zahra, alAḥwāl alshakhṣiyya, 3rd ed. (Cairo: Dār al-Fikr al-ʿArabī, 1957), 243: wamin 

altaḥarrī mā yusammā fī lfiqh alḥanafī bishahādat alistikshāf wahiya albayyināt allatī yataḥarrā bihā alqāḍī 
maʿrifat amr min alumūr. A reference to Abū Zahra is, however, not provided in Nāṭūr’s circular. In his thorough 
study of the circular, Ido Shahar translates shahādat alistikshāf as ‘informative evidence’; Ido Shahar, “Legal 
Reform, Interpretive Communities and the Quest for Legitimacy: A Contextual Analysis of a Legal Circular,” in 
Law, Custom and Statute in the Muslim World: Studies in Honor of Aharon Layish, ed. Ron Shaham (Leiden: Brill, 
2007), 220–21.

8. An identical text can be found in an earlier version of the Ordinance, Law No. 31 of 1910, Article 177.
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alyamīn bal yakfī fīhā mujarrad alikhbār mimman yūthaq bihi). 9 In Egyptian legislation, 
the absence of a need to swear an oath is applicable also to expert witnesses (khubarāʾ, sg. 
khabīr). 10

The second reference provided by Qadi Nāṭūr is from the work of the modern Egyp-
tian legal scholar Anwar al-ʿAmrūsī, 11 who states that there are three ways to establish the 
economic status of the husband in the context of maintenance determination: (1) the hus-
band acknowledges his wife’s claim concerning his status; (2) the court clerks conduct an 
investigation into the husband’s status through administrative channels; (3) via shahādat 
alistikshāf, which, according to al-ʿAmrūsī, is used only when after hearing the litigants’ 
claims the court is unable to evaluate the economic status of the defendant, e.g., when the 
litigants differ as to the level of his income.

1. istikshāf in ottoman-tanẓīmāt and in modern law
Additional evidence for the modern use of the term shahādat alistikshāf in the context 

of maintenance claims is found in Article 87 of the Jordanian Qānūn Uṣūl al-Muḥākamāt 
al-Sharʿiyya No. 12 of 1965. This article, which probably follows the above-mentioned 
Egyptian 1931 Law, stipulates that shahādat alistikshāf is sufficient for rulings on various 
types of maintenance, as well as on caretaker wage (ujrat alḥaḍāna), suckling wage (ujrat 
alriḍāʿ), and rent. 12

Other relevant references appear in Sudanese judicial practice. In the early 1990s, a dis-
trict court ordered a man to pay waiting-period maintenance to his ex-wife, as well as to 
support their children. The man appealed the decision on the ground that the wife’s witnesses 
had not sworn an oath, as required, claiming that the decision should therefore be annulled. 
The Sudanese Supreme Court denied the appeal on the ground that a testimony concerning 
the appropriate level of maintenance does not require the witnesses to swear an oath, because 
it is shahādat alistikshāf, which is not binding on the court; the court is entitled to accept 
the evaluation of the witnesses (who are defined by the court document as “the evaluation 
witnesses,” shuhūd altaqdīr, or “the witnesses of knowledge,” shuhūd alkhibra) or to disre-
gard it. Also, the court is entitled, if circumstances require, to refrain from hearing witnesses 
altogether and to rely instead on administrative data. 13

In a second Sudanese case, from the first half of the 1980s, the deceased’s brother was 
appointed by the Shariʿa court guardian over the deceased’s two minor daughters. The 
widow (the mother of the deceased’s daughters) appealed the decision on the ground that 
the court had not conducted an administrative investigation regarding the suitability of the 
deceased’s brother to serve as guardian. She also claimed that the evidence presented to the 
court as to his suitability to be guardian, i.e., the testimony of two witnesses who testified 
about the death and were asked by the judge to give their opinion as to who might serve 
as guardian, was shahādat alistikshāf, which may be relied upon solely in maintenance 

9. By referring to Articles 174 and 179 of the 1931 Law in the context of using shahādat alistikshāf in main-
tenance cases, Nāṭūr again seems to have followed Abū Zahra, alAḥwāl alshakhṣiyya, 243. A slightly different 
version of Article 174 appears in Article 173 of Law No. 31 of 1910: “The phrase ‘I testify’ [my emphasis] (lafẓ 
ashhadu) is not a condition for shahādat alistikshāf, but a mere report [provided] by someone trusted [by the court] 
is sufficient [for such testimony].”

10. Shaham, Expert Witness, 228 n. 49.
11. AlMarjaʿ alwāfī fī qaḍāʾ alaḥwāl alshakhṣiyya lilmuslimīn (Cairo, 1963), 269.
12. http://www.dft.gov.ps/index.php?option=com_dataentry&pid=12&leg_id=%20119 (last accessed on 

31/12/2009).
13. http://sjsudan.org/showcases.php?id=1671 (last accessed on 31/12/2009).
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cases  (albayyina allatī qāmat ʿalā liyāqatihi lilwiṣāya innamā hiya shahādat istikshāf 
washahādat alistikshāf lā yuʿmal bihā illā fī lnafaqāt). The court did not address this 
claim. 14

In its definition of shahādat alistikshāf as a report provided to the court by an informant 
in maintenance cases, it seems that the Egyptian 1931 Law was the source of inspiration for 
the Jordanian law, for the Sudanese legislation and judicial practice, and for Qadi Nāṭūr’s 
position in his second circular. (It should be noted that in all four cases—the Egyptian, Jorda-
nian, Sudanese, and Israeli—the Ḥanafī school is the official one.) From where did the Egyp-
tian law get the term shahādat alistikshāf and its connection to the reporting of informants?

Turning to the past, we notice that Ottoman legislation of the Tanẓīmāt period refers to the 
reliance on informants for evaluating the appropriate level of maintenance. Article 31 of the 
1917 Law on the Principles of Sharʿī Adjudication (Qānūn Uṣūl al-Muḥākamāt al-Sharʿiyya) 
stipulates that in disputes that require the reporting of informants, such as determination of 
the level of maintenance and proper rent, if there is a disagreement between the litigants, or 
if the defendant is absent, the court will immediately appoint informants on its behalf (idhā 
lam yattafiq alṭarafān fī lkhuṣūmāt almuḥtāja ilā ikhbār ahl alkhibra kataʿyīn miqdār 
alnafaqa waajr almithl aw kāna almuddaʿā ʿalayhi ghāʾiban tuʿayyinu almaḥkama ahl 
alkhibra min qibalihā raʾsan). Article 31 does not refer to shahādat alistikshāf, however. 15

The Ottoman Family Rights Law, also from 1917, which is a codification of family law 
that draws its stipulations from all four Sunni schools of law through the reformist eclectic 
mechanism (takhayyur), includes a number of stipulations that address the topic of marital 
maintenance; however, this law refers neither to the use of informants in this context nor to 
the term shahādat alistikshāf.

In 1914, a work in Turkish entitled (in its Arabic translation) Kitāb alNafaqāt alsharʿiyya 
was the product of a committee of ulama who, at the request of the Ottoman state authorities, 
codified Ḥanafī law in the field of maintenance. The work refers to the qadi’s use of infor-
mants for determining “maintenance of affluence” (nafaqat alyasār), but it does not mention 
the term shahādat alistikshāf. 16

The Ottoman Majalla, the monumental codification of Ḥanafī civil law prepared by a 
committee of ulama and lawyers during the 1870s, uses the term istikshāf in the context of 
the reports of informants or experts. Article 1689 of the Majalla stipulates that the phrase “I 
testify” (ashhadu) is not required in a deposition whose aim is the clarification of a situa-
tion, such as the testimony of an informant (or expert). This is because in sharʿī terms such 
a deposition is not a formal testimony but rather a report (. . . lā yushtaraṭ lafẓ alshahāda 
fī lifādāt alwāqiʿa limujarrad istikshāf alḥāl kaistishhād ahl alkhibra fainnahā laysat 
bishahāda sharʿiyya wainnamā hiya min qabīl alikhbār). 17

One commentator of the Majalla, Salīm Rustum Bāz al-Lubnānī, a former member of the 
Ottoman Shūra al-Dawla, explains that such an informant may be a person trusted by the 

14. http://sjsudan.org/showcases.php?id=71 (last accessed on 31/12/2009).
15. This article, which is binding on the Israeli Shariʿa courts, is the one that Qadi Nāṭūr wished to refute by 

his judicial circular.
16. Ziyād Tawfīq ʿAsaliyya, alNafaqāt f ī laḥwāl alshakhṣiyya (Umm al-Faḥm: Maṭbaʿat al-Nūr, 1992), 53 

(Article 73), 87 (Articles 249–51), 150 (Article 525), 235–36.
17. In his commentary on the Arabic version of the Majalla (Durar alḥukkām sharḥ Majallat alaḥkām, 4 parts 

in 2 vols.; books 8–16 in 4 vols. [Gaza: Maṭbaʿat Gaza, 1925–33], 15: 43–45), ʿAlī Ḥaydar states that Article 1689 
is based on the Ḥanafī work Majmaʿ alanhur by the seventeenth-century scholar Shaykhzāde (ʿAbd al-Raḥmān b. 
Muḥammad al-Kalībūlī, 4 vols. [Beirut: Dār al-Kutub al-ʿIlmiyya, 1998]). The latter (2:178) discusses the use of 
informants for testifying on the economic status of the husband in the context of marital maintenance claims, but I 
have not found that he refers to the term istikshāf.
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court (amīn alqāḍī) who is sent by the qadi together with the witnesses to the defendant’s 
house in the event the latter is unable to attend the court. The witnesses identify the defen-
dant in the presence of the amīn. When the amīn returns to the court and reports to the qadi 
about the procedure that took place in the defendant’s house, he does not have to take an 
oath. 18

Another commentator, the Shiʿite Muḥammad al-Ḥusayn Āl Kāshif al-Ghiṭāʾ, contests 
the distinction made by the Majalla between standard testimony, based on eyesight, and 
expert testimony, based on another sense (alḥiss) or on familiarity with the invisible world 
(ʿālam alghayb). He argues that both types involve knowledge (ʿilm), and that therefore 
the only way to accept expert testimony is under the category of shahāda ( faltafṣīl bayn 
alifādāt alwāqiʿa limujarrad istikshāf alḥāl waghayrihā lā wajh lahu lianna taqwīm 
ahl alkhib ra walrujūʿ ilā arbāb almihan walḥiraf fī aʿmālihim waaḥwālihim lā wajh 
liqubūlihi illā min bāb alshahāda). 19

Returning to the issue of maintenance, it is worth mentioning that in the semi-official 
codification of Ḥanafī family law composed by Qadrī Pasha (Egypt; 1875) there is neither 
mention of the use of informants in maintenance cases nor the term istikshāf or its deriva-
tives. Earlier Ḥanafī sources mention that a qadi may be assisted by informants who report to 
him about the husband’s economic situation in cases in which the plaintiff-wife claims that 
her husband is a man of means yet fails to support her claim by evidence. 20 However, these 
Ḥanafī sources do not use the term istikshāf in this context.

To sum up the evidence provided so far, Ḥanafī sources, as well as late Ottoman codi-
fied sources (Kitāb alNafaqāt alsharʿiyya from 1914 and Qānūn Uṣūl al-Muḥākamāt 
al-Sharʿiyya from 1917), refer to the qadi’s use of informants for verifying the economic 
situation of the husband in the context of maintenance claims, but these sources do not men-
tion the term shahādat alistikshāf in this context. 21 The only Ottoman-Tanẓīmāt legislation 
that refers to istikshāf is the Majalla, but it does so not in the restricted context of mainte-
nance claims but in the more general sense of expert testimony that does not require an oath 
from the one who provides it, unlike standard witness testimony.

It seems that the Egyptian reformist legislation (the 1910 and the 1931 Ordinances on the 
Organization of the Shariʿa Courts) created an innovation by attaching the term istikshāf, 
which appears in the Majalla in the context of expert testimony in civil or commercial 
 lawsuits, to the use of informants in maintenance claims, which is discussed in Ḥanafī 
sources. The modern Egyptian lawyer Muḥammad Abū Zahra wrongly assumed that the use 
of the term shahādat alistikshāf in the 1931 Egyptian Law indicates that this term is drawn 
from Ḥanafī jurisprudence. Qadi Aḥmad Nāṭūr, following Abū Zahra, repeated the mistake. 
As demonstrated below, the term shahādat alistikshāf does not appear anywhere in fiqh 
literature. The term istikshāf does, however, appear in the fiqh, mainly in Ḥanbalī and Shāfiʿī 
works, much less so in Ḥanafī ones. It denotes an independent investigation carried out by 

18. Salīm Rustum Bāz al-Lubnānī, Sharḥ alMajalla (Beirut: al-Maṭbaʿa al-Adabiyya, 1923), 1010.
19. Muḥammad al-Ḥusayn Āl Kāshif al-Ghiṭāʾ, Taḥrīr alMajalla, 5 parts in 2 vols. (Najaf: n.p., 1362 H), pt. 

4: 119.
20. See Nāṭūr’s circular, 11–12, in which he quotes a number of authoritative Ḥanafī works, such as Baḍāʾiʿ 

alṣanāʾiʿ by al-Kāsānī (d. 1191), al-Sarakhsī’s alMabsūṭ, alFatāwā alhindiyya, and Radd almuḥtār by Ibn 
ʿĀbidīn (d. 1836).

21. In Ya’akov Meron’s L’obligation alimentaire entre époux en droit musulman hanéfite (Paris: Librairie 
Générale de Droit et de Jurisprudence, 1971), which is the most comprehensive study of marital maintenance in 
Ḥanafī law, there is no mention of either informants or istikshāf.
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the qadi in cases in which the testimonies of each party’s witnesses are insufficient and the 
qadi feels that the circumstances of the case are not completely clear to him.

To find out the possible source of the Majalla’s reference to “depositions that are given 
only for the clarification of a situation” (alifādāt alwāqiʿa limujarrad istikshāf alḥāl), I 
discuss in what follows the appearances of the term istikshāf in fiqh sources.

2. istikshāf in islamic jurisprudence

A. Nonjudicial uses of the term istikshāf
The meaning of the term istikshāf and of its verbal forms in legal texts is the clarifying of 

a certain ambiguous or hidden “thing” (amr) or “situation” (ḥāl) by means of questioning, 
investigating, or studying, as in the phrase: “We have heard something [said by a person] 
by which his situation was revealed” (samiʿnā mā yustakshafu bihi amruhu). 22 Sometimes 
a person who wishes to uncover a secret kept by another uses trickery, as when the poet 
al-Mutanabbī (d. 354/965) glorified an individual by calling him “the owner of the kingdom” 
(dhū lmalakūt). The poet’s use of this expression apparently constituted an act of heresy, 
because the attribute dhū lmalakūt is reserved only for God. But Abū l-ʿAlāʾ al-Maʿarrī 
(d. 449/1058), who comments on the poem, explains that the praised person was a Christian 
who falsely presented himself as a Muslim. The poet wished to uncover the person’s true 
belief by using, by way of deceit, Christian expressions, to see how he would react. The 
poet’s act therefore should not be regarded as heresy ( faarāda [the poet] ʿan yastakshi
fahu [the praised person] ʿan madhhabihi faawrada ʿibārāt alnaṣārā ʿalā wajh alintiḥāl 
wagharaḍuhu istikshāf ḥālihi wawaṣf minhajihi faʿalā hādhā la yulzam alkufr). 23

In the context of worship (ʿibādāt), it is reported that the Prophet refrained from correcting 
a Muslim whose prayer practices were mistaken—whereby his prayer would be invalidated—
because that person had relied on secondhand, false knowledge rather than studying prayer 
rules from the revealed sources (lam yastakshif alḥāl min mawrid alwaḥy). The Prophet’s 
refraining from correcting the Muslim was intended as a rebuke and meant to direct him 
toward looking into the rules that were unintelligible to him ( fasakata [the Prophet] ʿan 
taʿlīmihi . . . irshādan ilā istikshāf mā istabhama ʿalayhi). Only after learning that the same 
person wished to clarify the rule did the Prophet teach him the correct practice. 24

The process of ijtihād often necessitates the exposing of certain knowledge that is required 
for weighing the reliability of the sources and for understanding them correctly. Thus, for 
example, in the context of the obscure Qurʾanic term abb in the phrase wafākiha waabban 
(Q 80:31), the exegete Ibn Kathīr (d. 774/1373) cites a tradition according to which ʿUmar 
b. al-Khaṭṭāb (d. 23/644) and another Companion wished to “unveil” the meaning of the 
term (arādā istikshāf ʿilm kayfiyyat alabb). 25 The Shāfiʿī jurist and scholar al-Ghazālī 
(d. 505/1111) also notes that the Qurʾan contains expressions whose literal meaning is clear, 

22. Ibn Ḥajar al-ʿAsqalānī, Fatḥ albārī bisharḥ Ṣaḥīḥ alBukhārī, 18 vols. (Beirut: Dār al-Fikr, 1993), 6: 288: 
The Prophet and a few Companions hid behind palm trees, close to Ibn Ṣayyād (a Jewish kāhin and an opponent of 
the Prophet, who was still a youngster at that time), hoping to hear him say something that would reveal his genuine 
position and intentions. But Ibn Ṣayyād’s mother saw the Prophet and warned her son, so the Prophet’s plan was 
thwarted.

23. al-Mutanabbī, Sharḥ dīwān Abī lṬayyib alMutanabbī liAbī lʿAlāʾ alMaʿarrī; Muʿjaz Aḥmad, 4 vols. 
(Cairo: Dār al-Maʿārif, 1986), 1: 50–51.

24. Ibn Ḥajar, Fatḥ albārī, 2: 537.
25. Abū l-Fidāʾ Ismāʿīl b. ʿUmar Ibn Kathīr, Tafsīr alQurʾān alʿaẓīm, 9 vols. (Beirut: Dār al-Kutub al-ʿIlmiyya, 

1998), 1: 13.
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yet their “true” meaning is obscure. A great effort is required “to uncover the secrets of 
meaning” (istikshāf asrār almaʿnā) of such expressions; their meaning is revealed only to 
those who possess solid knowledge, lofty morality, and strong motivation. 26 Another source 
indicates that the angels ask God about the meaning of a certain revelation, seeking to under-
stand the divine wisdom ( faqālat almalāʾika sāʾilīn ʿalā wajh alistikshāf walistiʿlām ʿan 
wajh alḥikma). 27

In the context of ḥadīth transmission, if it is suspected that a Companion who reports a 
ḥadīth is unaware of the Prophet’s precise circumstances when he said or did a certain thing, 
it is incumbent upon other Companions who are more knowledgeable about that particular 
situation to uncover the correct version (istikshāf alṣawāb). 28 Also, if a ḥadīth transmitter 
is asked to reveal his sources ( falamā ustukshifa), i.e., whether he heard the report from the 
Prophet directly or only secondhand, he should indicate his source. 29

Legal theorists debated the status of rules that were not revealed to the Prophet by God 
but which he derived through his personal ijtihād. A number of scholars refused to accept 
such rules as binding, on the ground that the Prophet was able to bring about the uncover-
ing of the divine will by way of explicit revelation, which constitutes certain knowledge, 
and that it was improper for him to base his rulings on probable knowledge ([the Prophet] 
qādir ʿalā istikshāf alḥukm bilwaḥy alṣarīḥ fakayfa yarjumu alẓann). 30 Also connected 
to ijtihād, the validity of a legal rule derived by way of analogy (qiyās) is dependent on the 
correspondence of the essential elements in the new case to those of the old one. To establish 
such correspondence, it is required to clarify the circumstances in which the original rule was 
given (istikshāf alḥāl almaʾmūr bihi). 31

On another level, the term istikshāf is related to the practice of governance. In the context 
of the divine instruction to believers to refrain from taking as intimates people who are not 
Muslims, because non-Muslims will spare no effort to harm them (Q 3:118), the ruler is 
advised to hire the services of loyal and reliable spies to investigate secretly the true inten-
tions of his subjects (yanbaghī lilḥākim an yattakhidha man yastakshif lahu aḥwāl alnās fī 
lsirr); in this way the ruler avoids relying on wrong information that is delivered to him by 
his opponents, which may bring about his demise. 32 Another use is found with the historian 
Ibn Khaldūn (d. 808/1406)—writing about the Mamlūk amir Tankiz, who was the governor 
of Syria and the most reliable and trusted right hand of Sultan Nāṣir, he relates that a number 
of rival amirs spoke ill of him to the sultan, wishing to cast doubt in the sultan’s mind as 
to Tankiz’s loyalty. As a result, the sultan, who was renowned for his suspicious charac-
ter, decided to investigate Tankiz’s intentions (sharaʿa alsulṭān fī istikshāf ḥālihi). 33 And, 

26. Muḥammad b. Muḥammad al-Ghazālī, Iḥyāʾ ʿulūm aldīn, 4 vols. and one vol. of appendixes and indexes 
(Beirut: Dār al-Maʿrifa, [1983]), 1: 293: wainnamā yankashifu lilrāsikhīn fī lʿilm min asrārihi biqadr ghazārat 
ʿulūmihim waṣafāʾ qulūbihim watawaffur dawāʿīhim ʿalā ltadabbur watajarrudihim lilṭalab.

27. Abū l-Fidāʾ Ismāʿīl b. ʿUmar Ibn Kathīr, alBidāya walnihāya, 10 vols. (Sidon and Beirut: al-Maktaba 
al-ʿAṣriyya, 2001), 1: 80.

28. Ibn Ḥajar, Fatḥ albārī, 4: 438.
29. Muḥammad b. Muḥammad al-Ghazālī, alMustaṣfā fī ʿilm aluṣūl, 2 vols. (Beirut: Dār Ṣādir, 1995), 1: 152.
30. al-Ghazālī, alMustaṣfā, 2: 205.
31. Muḥammad b. Muḥammad b. Amīr al-Ḥajj, Kitāb alTaqrīr waltaḥbīr, 3: 321. I am grateful to Peri Bear-

man and Lale Behzadi at the University of Bamberg for tracking down and making this source available to me.
32. Ibn Ḥajar, Fatḥ albārī, 15: 100. See also ʿAbd al-Raḥmān b. Muḥammad Ibn Khaldūn, Taʾrīkh Ibn 

Khaldūn, 7 vols. (Beirut: Muʾassasat Jamāl, [198?]), 4: 71, where it is recounted how the Fāṭimid ruler al-Āmir (r. 
495–524/1101–30), suspecting that his vizier al-Baṭāʾiḥī (named al-Maʾmūn) was conspiring against him in Yemen, 
sent a messenger there to investigate his suspicions ( fabaʿatha alĀmir alYaman fī istikshāf dhālika).

33. Ibn Khaldūn, Taʾrīkh, 5: 442.
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according to another source, al-Ḥajjāj b. Yūsuf (d. 95/714) severely admonished a respected 
Companion who, after immigrating with the Prophet to Medina, returned to his tribe and 
to the Bedouin way of life. Al-Ḥajjāj is criticized for not inquiring about the Companion’s 
motive for his act prior to admonishing him (khāṭaba [al-Ḥajjāj] hādhā alṣaḥābī ljalīl 
bihādhā alkhiṭāb alqabīḥ min qabl an yastakshifa min ʿudhrihi). 34

B. Istikshāf in judicial context
1. Clarification of a situation prior to the conclusion of a legal transaction.—A person 

who is about to conclude an act that has legal implications is instructed by the jurists to verify 
all the relevant details of the deal. In a discussion of tenant farming (muzāraʿa), the Ḥanafī 
jurist al-Sarakhsī (d. 490/1097) relates a situation in which an agent rents a plot of land from 
its owner and allocates it to a tenant without instructing him to cultivate the land and without 
informing him about the amount of rent he has taken upon himself to pay to the landowner. 
The tenant cultivates the land on his own initiative. Al-Sarakhsī states that the tenant rather 
than the agent must pay the rent to the landowner, because the tenant cultivated the land 
without the landowner’s permission, i.e., by way of usurpation or unauthorized use (ghaṣb); 
the tenant has no ground for suing the agent, because the agent did not deceive him. Rather, 
the tenant deceived himself by not clarifying the terms of the transaction with the agent 
(lam yas aʾl [alzāriʿ] alwakīl walam yastakshif ḥaqīqat alḥāl). 35 In other words, the norm 
established by al-Sarakhsī is that it is the responsibility of a person who concludes an act or 
a transaction that carries legal implications to clarify for himself all the relevant details as to 
the status of the estate and the terms of the transaction.

The Ḥanafī Ibn Nujaym (d. 970/1563) 36 discusses a case of a woman who was repudiated 
revocably (by means of ṭalāq rajʿī). After completing three menstrual cycles, she assumed 
that her waiting period had been observed and that the divorce was final, and she married a 
new husband. According to Ibn Nujaym, if her ex-husband establishes that he “returned” her 
to marital life during the waiting period (probably by making a statement to that effect in the 
presence of witnesses), her second marriage must be annulled, because a revocable divorce 
does not terminate the marriage. The divorcee is therefore required to clarify the situation 
( faʿalayhā istikshāf alḥāl) by asking the man who divorced her whether he “returned” her 
to marital life or not.

According to the Ḥanafī Ibn Humām (d. 861/1457), 37 if the female candidate for marriage 
is in her majority and it is her first marriage (i.e., she is a virgin), her silence after receiving 
the marriage offer (directly from the groom or through her marriage guardian) is considered 
her acceptance of the offer, in that her lack of experience with males causes her to be too 
embarrassed to speak out. By contrast, if the marriage candidate has already experienced 
marital life (i.e., she is a thayyib), for the marriage to be valid she must verbally express her 
acceptance of the marriage offer. There is a controversy between Abū Ḥanīfa and his two 
students—Abū Yūsuf and Muḥammad al-Shaybānī—concerning a girl who lost her virginity 
as a result of illicit sex, yet her situation is not known publicly (alzinā ghayr almashhūr). 
The ṣāḥibān hold that she must be married as a thayyib; Abū Ḥanīfa contends that she must 

34. Ibn Ḥajar, Fatḥ albārī, 14: 539.
35. Muḥammad b. Aḥmad al-Sarakhsī, Kitāb alMabsūṭ, 30 vols. (Beirut: Dār al-Kutub al-ʿIlmiyya, 1993), 23: 

139.
36. Zayn al-Dīn Ibn Nujaym, alBaḥr alrāʾiq sharḥ Kanz aldaqāʾiq, 8 vols. (n.p.: Dār al-Kitāb al-Islāmī, n.d.), 

6: 18.
37. Muḥammad b. ʿAbd al-Wāḥid al-Sīwāsī Ibn Humam, Sharḥ Fatḥ alqadīr ʿalā lHidāya, 7 vols. (Beirut: Dār 

al-Kutub al-ʿIlmiyya, 2003), 3: 263.
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be married as a virgin because, like a virgin, she would be shamed if her fornication became 
publicly known. It is explained that the rule is that the term “virgin” in this context refers to 
a female who is presumed to be one (albikr ẓāhiran), and therefore a marriage guardian is 
not required to clarify the situation of his ward (i.e., to ask her whether or not she is a virgin) 
in order to find out whether he can be satisfied with her silence or whether he is required 
to accept her verbal consent to the marriage offer (walidhā lam yūjab ʿalā lwalī istikshāf 
ḥālihā ahiya bikr alān liyaktafī bisukūtihā am lā yaktafī).

In the same work, 38 Ibn Humām discusses the economic loss that a seller arguably suf-
fers when he assumes that the buyer will not use his right to cancel the transaction (the right 
of khiyār alsharṭ). As a result the seller does not have an alternative buyer for his property 
when in fact he learns that the original buyer cancelled the deal. Ibn Humām states that the 
loss suffered by the seller is the result of his own negligence, because he needed to clarify 
with the buyer whether the latter had cancelled the deal (waammā ḍarar albāʾiʿ fainnamā 
laḥiqahu min taqṣīrihi ḥaythu lam yastakshif min almushtarī hal fasakhta aw lā).

In its discussion of the criteria for religious majority (rushd alṣabī fī ldīn), the late Shāfiʿī 
work Ḥāshiyat alBajīramī 39 requires an investigation into whether the youngster performs 
his religious duties and abstains from committing prohibited and suspected acts (ijtinābuhu 
almaḥẓūrāt walshubuhāt). The commentator explains that the original text does not mean 
that the performance of suspected acts disqualifies the youngster from being regarded as no 
longer a minor; rather, “suspected acts” are mentioned in addition to “prohibited acts” to 
emphasize that one must do his utmost in investigating the circumstances of the youngster 
(bal almurād almubālagha fī istikshāf ḥāl alṣabiyy) before declaring him in his majority.

The Mālikī jurist Ibn Rushd al-Jadd (d. 520/1126) is asked about a property guardian who 
gave charity out of the property of a legally incapacitated person (maḥjūr). Another person, 
who claims to be an heir of the maḥjūr, demands from the guardian or the qadi to receive 
copies of the transactions concluded by the guardian and to inspect the maḥjūr’s property 
(waqāma fī lkashf liwaṣiyyihi ʿammā fī yadihi min māl almaḥjūr). Is the heir entitled to 
demand such an inspection? Ibn Rushd answers that the heir is not entitled (1) to demand 
that the guardian be investigated about the property that is in his possession (laysa liwārith 
alyatīm an yastakshifa waṣiyyahu ʿammā lahu biyadihi min almāl); (2) to sue him; or 
(3) to receive the copies of the transactions; the guardian must testify about the incapacitated 
person’s property, and if he refuses to do so the qadi may compel him to testify. 40

2. Clarification of a situation or an investigation conducted by the qadi.—A reference to 
the term istikshāf in the general context of judicial activity appears in a statement attributed 
to al-Shāfiʿī, according to which it is recommended for a judge, before issuing his decision, 
to pray two rakʿas and ask God for proper guidance; when handing down his decision, the 
content of the judge’s sayings should be perfectly clear (qāla alShāfiʿī . . . lilḥākim . . . an 
yuṣalliya rakʿatayni yastakhīru Allāh fīhi wayastakshifu ghāyat alistikshāf qawl alḥākim 
ḥakamtu bikadhā ḥukm wakadhā qaḍaytu fī aẓhar alṭarīqayni). 41

The most colorful case presented by the sources is that of King Solomon in the case of 
the two women who both claimed to be the mother of the same child (Kings I, 3:16–28). To 

38. Ibid., 6: 292.
39. Sulayman b. ʿUmar al-Bajīramī (d. 1806), Ḥāshiyat alBajīramī almusammāt biTuḥfat alḥabīb ʿalā sharḥ 

alKhaṭīb, 4 vols. (Cairo: Maṭbaʿat Muṣṭafā al-Bābī al-Ḥalabī, 1338 H), 3: 67.
40. Muḥammad b. Muḥammad Ḥaṭṭāb al-Raʿīnī, Mawāhib aljalīl lisharḥ Mukhtaṣar Khalīl, 6 vols. (Beirut: 

Dār al-Fikr, 1398 H), 6: 395.
41. ʿAbd al-Wahhāb b. Taqī al-Dīn al-Subkī, Ṭabaqāt alshāfiʿiyya alkubrā, 6 vols. (Beirut: Dār al-Maʿrifa, 

[1906]), 4: 228.
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identify the real mother, Solomon threatened to cut the child in two and give each woman a 
half. Ibn Ḥajar al-ʿAsqalānī (d. 852/1448) explains that King Solomon did not really intend to 
kill the child; he only wished to clarify the situation (istikshāf alamr), which he succeeded in 
doing. 42 In the Ṣaḥīḥ of Ibn Ḥibbān (d. 354/965) the same story is presented as evidence that 
a judge may threaten the litigants with something he does not actually mean to do when he 
wants to clarify a fact that is hidden from him (idhā arāda istikshāf wāḍiḥ khafiya ʿalayhi). 43

The Shāfiʿī jurist al-Nawawī (d. 676/1277) discusses the case of a person who claims 
to be the only heir of the deceased and wishes to substantiate his claim by introducing two 
witnesses who are not very familiar with the deceased—they are not knowledgeable of the 
deceased’s “inner” situation (bāṭin ḥāl almayyit)—or, alternatively, the witnesses know the 
deceased well but they do not testify that they are unaware of the existence of an additional 
heir. The qadi must not issue an inheritance order; first he should investigate the circum-
stances of the deceased in the regions in which he resided or to which he traveled, and he 
should write an istikshāf and send it to these regions (bal yabḥath alqāḍī ʿan ḥāl almayyit 
fī lbilād allatī sakanahā aw ṭaraqahā fayaktub ilayhā alistikshāf). 44 Alternatively, the qadi 
should send his messenger to carry out this investigation by announcing in these territories 
that any heir of the deceased should approach the qadi. Only if the investigation does not 
result in any new finding is the qadi entitled to decide that the original claimant is the only 
heir. From al-Nawawī’s text it is clear that the investigation is carried out by the qadi send-
ing letters to colleagues in the regions in which the deceased resided or which he visited; the 
recipient qadis are expected to inquire if any heir of the deceased is located in their jurisdic-
tion. 45 A similar discussion appears in Ḥanbalī works. 46

The Ḥanbalī Ibn Qayyim al-Jawziyya states that if a qadi has doubts about a lawsuit 
(irtāba bildaʿwā), he should question the plaintiff about the ground for his claim (sabab 

42. Ibn Ḥajar, Fatḥ albārī, 7: 133.
43. Abū Ḥātim Muḥammad al-Bastī Ibn Ḥibbān, Ṣaḥīḥ Ibn Ḥibbān bitartīb Ibn Balabān, 18 vols. (Beirut: 

Muʾassasat al-Risāla, 1993), 11: 453.
44. Yaḥyā b. Sharaf al-Nawawī, Rawḍat alṭālibīn, 8 vols. (Beirut: Dār al-Kutub al-ʿIlmiyya, 1992), 8: 357.
45. This communication between qadis is referred to in legal texts as kitāb alqāḍī ilā lqāḍī. According to 

Wael Hallaq, in his thorough study of this judicial practice, it takes place when a qadi of one locale writes to a 
qadi of another locale regarding a person’s right that the first qadi was able to establish against another person; the 
writing qadi requests that the receiving qadi carry out the effects of the communication in his locale. Qadis’ written 
communications may also be addressed to governors, witnesses, or defendants. See Wael B. Hallaq, “Qāḍīs Com-
municating: Legal Change and the Law of Documentary Evidence,” alQanṭara 20 (1999): 438 and n. 6. Neither 
the request by one qadi to a colleague working in another area to conduct an investigation within his jurisdiction nor 
the use of the term istikshāf in this respect is mentioned by Hallaq. A variation of, or derivation from, the institu-
tion of kitāb alqāḍī ilā lqāḍī is the phenomenon of shahādat naql, as reflected in the Libyan court records of the 
twentieth century. Shahādat naql (attestation of the conveyance of evidence) in Mālikī doctrine is a court document 
that contains the testimonies of witnesses who corroborate the rights (such as conjugal, inheritance, or property 
rights) of the claimant; the latter may convey the document to a qadi of another locality for the purpose of carrying 
out the legal proceedings required for handing down a decision. See Aharon Layish “Shahādat Naql in the Judicial 
Practice in Modern Libya,” in Dispensing Justice in Islam: Qadis and Their Judgments, ed. Muhammad Khalid 
Masud et al. (Leiden: Brill, 2006), 495–96. Again, like kitāb alqāḍī ilā lqāḍī, shahādat naql does not involve an 
investigation carried out on the qadi’s initiative, but merely the documentation of testimony brought before a qadi 
on the initiative of litigants.

46. Ibn Mufliḥ (d. 763/1362) states that “it is an option [for the qadi] not to transfer [the legacy] to him [the heir] 
until the qadi searches for information about him [the deceased] in the countries to which he traveled (wauḥtumila 
an lā yuslima ilayhi ḥattā yastakshifa alqāḍī ʿan khabarihī fī lbuldān allatī sāfara ilayhā). Ibrāhīm b. Muḥammad 
Ibn Mufliḥ, alMubdiʿ sharḥ alMuqniʿ, 8 vols. (Beirut: Dār al-Kutub al-ʿIlmiyya, 1997), 8: 293. See also ʿAlī b. 
Sulaymān al-Mirdāwī, alInṣāf fī maʿrifat alrājiḥ min alkhilāf ʿalā madhhab Aḥmad b. Ḥanbal, 12 vols. (Cairo: 
Maṭbaʿat al-Sunna al-Muḥammadiyya, 1955–58), 12: 20.
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alḥaqq) and check whether the circumstances support the claim (naẓara fī lḥāl hal yaqtaḍī 
ṣiḥḥat dhālika). In the same fashion, if the qadi suspects the veracity of the amīn’s 47 or 
the defendant’s claim, he must clarify the situation by looking for circumstantial evidence 
that indicates the nature of the situation (wajaba ʿalayhi an yastakshifa alḥāl wayas aʾl ʿan 
alqarāʾin allatī tadullu ʿalā ṣūrat alḥāl). 48 The level of investigative initiative required by 
Ibn Qayyim from the qadi transcends the standard, according to which the qadi should rely 
on the evidence presented by the plaintiff or, if the plaintiff fails to establish his claim, make 
the defendant support his claim by taking an oath. Ibn Qayyim expects the qadi to initiate 
his own investigation, including the circumstances of the lawsuit and the relevant circum-
stantial evidence, as a means to verify the correctness of the claims of the plaintiff or of the 
defendant.

In another work Ibn Qayyim discusses a case in which witnesses testify that a certain 
person has committed apostasy (ridda), yet the accused insists that he has never ceased to 
pronounce the Islamic declaration of faith since he reached mental maturity. The legal rule 
is that the qadi may not require him to reveal any additional information about himself and 
that neither the witnesses nor the accused should be asked about the circumstances of his 
alleged apostasy (lam yustakshaf ʿan shay walam yus aʾl lā huwa walā alshuhūd ʿan sabab 
riddatihi). 49

3. Investigating the reliability of witnesses.—The Ḥanbalī Ibn Qudāma (d. 620/1223) dis-
cusses a situation in which the court functionary (almuzakkī) who reports to the qadi on the 
credibility of the witnesses does so without having in-depth knowledge (khibra bāṭina) of 
the witnesses’ background. The qadi is entitled to accept the testimonies without conducting 
further investigation concerning the witnesses’ credibility, but there is no objection to the 
qadi choosing to conduct an inquiry, as ʿUmar b. al-Khaṭṭāb once did (wain istakshafa alḥāl 
kamā faʿala ʿUmar . . . falā baʾs). 50 The tradition about ʿUmar relates to a case in which the 
plaintiff presented two witnesses who were unknown to ʿUmar. ʿUmar asked the witnesses to 
bring someone who knew them (to testify as to their credibility). They brought someone who 
claimed to know them. ʿUmar asked him: Have you accompanied the witnesses on a jour-
ney? Have you concluded a transaction with them? Are you their neighbor who “knows their 
mornings and evenings”? The person responded in the negative. “Then you are not familiar 
with them,” concluded ʿUmar. 51

The Shāfiʿī al-Māwardī (d. 450/1058), analyzing the differences between the jurisdictions 
of the qadi’s court and that of the state (siyāsa), addresses a case in which the witnesses have 
not been screened (they are ghayr muʿaddalīn). Al-Māwardī offers three options: (1) the 
siyāsa judge hears the testimonies of the witnesses and hands down his decision accord-
ingly (suggesting that siyāsa courts had lower procedural and evidentiary standards than qadi 
courts); (2) the siyāsa judge transfers the witnesses to the qadi (who, being unable to accept 
their testimonies, will have to reject the lawsuit); (3) the siyāsa judge instructs the court 

47. Amīn may mean here an agent, trustee, guarantor, or guardian.
48. Muḥammad Ibn Qayyim al-Jawziyya, alṬuruq alḥukmiyya fī lsiyāsa alsharʿiyya (Beirut: Dār Iḥyāʾ 

al-ʿUlūm, [1980]), 33.
49. Idem, Iʿlām almuwaqiʿʿīn ʿan rabb alʿālamīn, 4 parts in 2 vols. (Beirut: Dār al-Jīl, 1973), 3: 386.
50. Muwaffaq al-Dīn Ibn Qudāma, alMughnī ʿalā Mukhtaṣar alKhiraqī, 9 vols. (Beirut: Dār al-Kutub 

al-ʿIlmiyya, 1994), 9: 51. The same statement appears in Ibn Mufliḥ (alMubdiʿ, 8: 203–4), except that the phrase 
“there is no objection to it” ( falā baʾs) is replaced by “it is good” ( faḥasan). The same topic is discussed in Ibn 
Ḥajar, Fatḥ albārī, 6: 288.

51. Ibn Qudāma, alMughnī, 9: 48.
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notaries (shuhūd ʿudūl) to hear the testimonies; the notaries are not required to clarify the 
credibility of the witnesses (istikshāf aḥwālihim), implying that their standards for accepting 
testimony are lower than those of the qadi. 52

conclusion
The scarce and sporadic appearances of the term istikshāf or of one of its verbal forms in 

Islamic legal literature justify the conclusion that this is not a well-developed legal-technical 
term of clear and unequivocal meaning. Its meaning changes in different scenarios. It is also 
unclear whether the non-legal uses of the term are a phase in the historical development 
towards the crystallization of the term as a legal-technical one; and it is also impossible to 
determine at this stage whether the three legal uses of the term reflect different institutions 
or the development of a single institution in various directions in different geographical or 
chronological settings.

In Islamic legal literature the term istikshāf signifies the following procedures: (1) clari-
fication of a situation required from a person prior to concluding an act that has legal impli-
cations (found in Ḥanafi, Mālikī, and Shāfiʿī works); (2) investigation of the reliability of 
witnesses carried out by the qadi where the process of screening (tazkiya) is defective (found 
in Shāfiʿī and Ḥanbalī works); and (3) an investigation launched by the qadi for obtaining 
data he needs for his decision (this takes place when the testimonies of witnesses are missing 
or defective, or generally if the qadi feels that he does not comprehend the lawsuit fully). 
The third context is the most significant because it creates a more active and investigative 
role for the qadi than the one that appears in scholarly depictions of the institution of qadi. 
The most instructive findings in this respect are from the Shāfiʿī school (the case discussed 
by al-Nawawī in which the qadi investigates the possibility that the deceased has heirs in 
distant regions) and particularly from the Ḥanbalī school: Ibn Qayyim al-Jawziyya instructs 
the qadi to carry out an independent investigation whenever he doubts the veracity of the 
litigants’ claims. This instruction of Ibn Qayyim reflects his unique approach in the fields of 
judicial procedure and evidence.

It is unclear what the juristic precedent is for the linkage created by the Ottoman Majalla 
between expert testimony or reports of informants (istishhād ahl alkhibra) and the term 
istikshāf. In my comprehensive study on expert witnesses I have not found that fiqh works 
use the term istikshāf in the context of expert testimony. It seems that the Majalla created an 
innovative connection between the institution of expert witnesses, which appears in Ḥanafi 
works, and the term istikshāf. The latter appears in Ḥanafi fiqh only to signify the clarification 
of a situation required from a person prior to concluding an act that has legal implications. 
Istikshāf as an investigation carried out by the qadi appears in Shāfiʿī and Ḥanbalī works but 
not in Ḥanafī ones.

As an investigative activity initiated by the qadi, istikshāf reflects the high value that 
Islamic law places on the notion of fairness as well as the fact that this law, as in civil- and 
common-law systems, looks for a trouble-free method of assisting the fact-seeker in those 
areas in which he encounters difficulties in reaching an informed conclusion. 53 To date, 
studies of Ottoman court records have not put much emphasis on studying the judicial pro-
cedures applied by the courts and the ways in which the courts worked with various kinds of 
evidence. One hopes that this will be rectified in future studies.

52. ʿAlī b. Muḥammad al-Māwardī, Kitāb alAḥkām alsulṭāniyya walwilāyāt aldīniyya (al-Manṣūra [Egypt] 
and al-Kuwayt: Dār al-Wafāʾ and Maktabat Dār Ibn Qutayba, 1989), 114–15.

53. Shaham, Expert Witness, 4, 10.




